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In the Circuit Court of Appeals for the Ninth

Circuit.

No. 3220.

FRANK SHAFFER,
Plaintiff in Error,

vs.

THE UNITED STATES OF AMERICA,
Defendant in Error.

Petition for Rehearing of Plaintiff in Error.

Comes now the plaintiif in error and respectfully

petitions this Honorable Court to grant a rehearing

in this cause for the reasons and upon the grounds

hereinafter set forth.

In the opinion rendered and filed herein on the

10th day of February, 1919, the judgment of the

lower court was in all things affirmed.

In the opinion, after setting forth a statement of

the facts, the Court first uses the following lan-

guage:

"The plaintiff in error contends that the

publication complained of contains no false

statement, but only the opinion of the author of

the book that patriotism is identical with mur-

der and the spirit of the devil, that war is

a crime, and the argument that it was yet to be

proved whether Germany had any intent or de-

sire of attacking the United States. It is true

that disapproval of war and the advocacy of

peace are not crimes under the Espionage Act,

but the question here is not whether the publica-
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tion contained expressions only of opinion and
not statements of fact, but it is whether the nat-

ural and probable tendency and effect of the

words quoted therefrom are such as are calcu-

lated to produce the result condemned by the

statute. The Act of June 15, 1917, declares to

be non-mailable every letter, book, and so forth,

of any kind in violation of any of the provisions

of this act. The act mentions, among other

things, the wilfully causing or attempting to

cause insubordination, disloyalty, mutiny or re-

fusal of duty in the military or naval forces or

wilfully obstructing the recruiting or enlist-

ment service of the United States. We think

it should not be said as a matter of law that the

reasonable and natural effect of the language

quoted from the publication was not to obstruct,

that is not to impede, retard or render more

difficult the recruiting or enlistment service and

thus to injure the service of the United States.

Printed matter may tend to obstruct the recruit-

ing and enlistment service, even if it contains

no mention of recruiting or enlistment and no

reference to the military service of the United

States."

In so holding the Court has fallen into error and

is not in harmony either with the decisions of the

Federal appellate courts construing the Espionage

Act or with the letter and spirit of the Act itself. A
person may be guilty of using grossly unpatriotic

language and yet not come within the purview of the

act, -unless that language was addressed to some per-



The United States of America. 3

son or persons in the military or naval forces or sub-

ject and qualified for service in such forces.

In the indictment it is alleged that the book

in question, ^'The Unfinished Mystery," was mailed

to a man named H. H. Bettinger, of Granite Falls,

Washington, but contains no allegation that Bettin-

ger was in the military or naval forces or subject or

qualified to enter either arm of the service. So far

as the indictment is concerned, he may have been

ninety years old or an incurable cripple or insane,

and the testimony taken at the time of the trial

throws no light upon the question and adds nothing

to the bald statement contained in the indictment.

The Espionage Act contemplates that the de-

famatory or impatriotic utterances must be brought

home to a person subject to or actively engaged in

the military or naval forces of the United States,

and this is the holding of all the later decisions.

In the case of Von Bank vs. United States, 253

Fed. Rep. 641, in the Circuit Court of Appeals for

the Eighth Circuit, the Court discusses this question

as follows

:

"There was no evidence that the defendant

spoke the language quoted for the purpose of

causing or attempting to cause insubordination,

disloyalty, mutiny or refusal of duty in the mili-

tary or naval forces of the United States except

the language itself. The law in express terms

confines the organizations to be acted upon to

the military or naval forces of the United

States, and the effect of the acts or declara-

tions of any person upon such organization is
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termed insubordination, disloyalty, mutiny or

refusal of duty, terms which, with the excep-

tion of disloyalty, are applicable to persons sub-

ject to command of superior authority in an or-

ganized service. The word wilfully has been

given different shades of meaning in different

statutes. In the law under consideration we
think it means intentionally or with the purpose

of. * * * It is contended by counsel for

the Government that the jury had a right to find

or infer from the language used that the defend-

ant intended to cause or attempted to cause in-

subordination, disloyalty, mutiny or refusal of

duty in the military or naval forces of the

United States upon the well known principle

that every man is presumed to intend the neces-

sary and legitimate consequence of what he

knowingly does or says. The jury, however,

had no right to find a criminal intent, unless

such intent was the necessary and legitimate

consequence of the words spoken. A jury has

no more right to draw an inference from facts

that do not necessarily and legitimately author-

ize such inference than to find any other fact

without evidence. The question now presented

is : Would the words spoken, mider the circum-

stances attending their utterance, necessarily

and legitimately cause insubordination, dis-

loyalty, mutiny or refusal of duty in the mili-

tary or naval forces of the United States '? As-

suming the military or naval forces to be con-

stituted of patriotic citizens, which of course is
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a legitimate assumption, we think the language

used by the defendant with reference to the flag,

when heard by them, would cause the flame of

patriotism to burn the brighter in indignant

protest, rather than cause insubordination, dis-

loyalty, mutiny or refusal of duty. * * *

'So far as the attack upon the indictment is con-

cerned, we think that, as the words spoken are

alleged to have been uttered wilfully, the indict-

ment is sufficient; the proof to sustain the fact

that the words were spoken wilfully for the

purpose alleged to be supplied at the trial. For

the error in refusing to direct a verdict, the

judgment below is reversed and a new trial

ordered."

This Court in its opinion takes the position that,

without proof of any fact, the jury has a right to in-

fer a wilful intent to violate the law. Clearly this

position is untenable.

Again, in the case of Doll vs. United States, 253

Fed. Rep. 646^, the same Court discussed the question

raised here as follows

:

''The language was used in a conversation

with two forest officers, to whom he made his

complaints. It appeared that, at the time, the

officers were also engaged in recruiting for the

engineer military service ; but that fact was not

told the accused, nor did he know it. The mili-

tary service was not the subject of the conversa-

tion, and he said nothing by way of persuasion,

advice or otherwise against enlistment or the

draft. What he said was but a coarse, inde-
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cent outburst, because of a fancied grievance

in a matter wholly unrelated to those subjects.

Where words only are relied on as obstructing

the service, or as causing or constituting an at-

tempt to cause disloyalty, etc., contrary to the

clauses of the Espionage Act above cited, much
depends on the circumstances, and they should

be closely regarded. We think there was noth-

ing in this case fairly indicating that the accused

intended the results which are essential ele-

ments of the offenses, or that such results in

fact followed, or would naturally follow, what

he said. His request for a directed verdict

should, therefore, have been granted."

So in the present case, there was nothing to indi-

cate that the purpose of the plaintiff in error in mail-

ing or causing to be mailed the objectionable book

was to affect the military or naval forces of the

United States, but, on the contrary, the uncontra-

dicted evidence shows that he had never read the

objectionable passages and did not know of their

presence therein until long after the books were

withdrawn from circulation at the suggestion of the

Attorney General of the United States.

In United States vs. Schutte, 252 Fed. Rep. 212,

the same question was before the Court and in the

opinion we find this language

:

''The language attributed to defendant is

offensively unpatriotic and is charged to have

been wilfully uttered. The first two require-

ments of a valid indictment are therefore

clearly alleged. The pleadmg fails, however,
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to set forth in any manner the circumstances

under which the language was used. So far as

the indictment discloses, it may have been

spoken to persons who have or could have no re-

lationship to the military or naval forces, or

the recruiting and enlistment service of the

United States. If it were spoken under such

circumstances, it would not be a violation of the

statute. Suppose the language had been

spoken to men all of whom were past 40 years

of age, or to a woman's club; would anyone

claim that the purpose of the speaker was to

produce the results forbidden by the statute?

It is elementary criminal law that when lan-

guage does not constitute a crime if uttered

under some circumstances, and does constitute

a crime if uttered under other circumstances,

it is incumbent upon the government to specify

in the indictment the circumstances under

which it was uttered sufficiently to show that

its utterance would probably produce the for-

bidden result. This cannot be left to specula-

tion or inference, but must be clearly and

directly charged. The circumstances are an

an element of the crime. It is not enough to

charge that the language was uttered with in-

tent to violate the law. That would be a mere

legal conclusion, when proper pleading requires

a statement of facts. The question is not for

the pleader, but for the Court, and the facts

must be set forth, so that the Court can say

whether or not they constitute a crime."
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And again, in another part of tlie same opinion,

we find this very pertinent language:

"On its face this statute (the Espionage Act)

is confined to a limited class, namely, the mili-

tary and naval forces and persons subject to

the recruiting and enlistment service. Who
those persons are is defined by law. Language,

to violate the statute, must directly and proxi-

mately affect one or more of the limited class

mentioned, in the manner specified. To stretch

this law so as to cover all disloyal utterances,

regardless of whether they affect the military

or naval forces, or the enlistment and recruit-

ing service, would not only violate the cardinal

rule that criminal statutes should be strictly

construed, but would defy the limitations which

the statute itself expresses with unmistakable

clearness. Such a perversion of law would it-

self be a supreme act of disloyalty, though done

for the avowed purpose of suppressing dis-

loyalty. * * * The language must have

been uttered on an occasion such that a rea-

sonable mind could ssij that it might produce

one or more of the results mentioned in the act.

By this I do not mean that the government

must prove that some particular person was in-

duced by the language to commit acts of dis-

loyalty in the military or naval forces, or fail

to perform some step in the enlistment or re-

cruiting service. All that is necessary is to show

that the language was of such a character and

was spoken within the hearing of one or more
persons belonging to one of the classes specified
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in the act, so tliat a reasonable person might in-

fer that it could produce one of the forbidden re-

sults. * * * As the indictment in the

present case fails wholly to state that the lan-

guage complained of was spoken to named per-

sons belonging to one of the classes mentioned

in the act, or to an audience at which such per-

sons were present, it is fatally defective and the

demurrer must be sustained."

Other late cases sustaining the views contained

in the foregoing quotations are as follows:

United States v. Eastman, 250 Fed. Rep. 233.

United States v. Nearing, 252 Fed. Rep. 228.

United States v. Mayers, 252 Fed. Rep. 868.

State V. Spartz, 167 N. W. Rep. 547 (Minn.).

In the present case, the language quoted from the

book entitled, ''The Unfinished Mystery," may be

not only unpatriotic, but offensively so, but, if it

was not brought to the attention of any person be-

longing to some one of the classes named in the

Espionage Act by the defendant, he is not guilty

of any criminal offense.

Again, if there was no evidence of any fact or

circumstance, the jury should not have been per-

mitted from the utterance of the language itself to

infer a guilty intent on the part of the plaintiff in

error.

For these reasons, we earnestly and seriously

urge that a rehearing be granted in this case so that

the questions involved can be given a fuller and

more dispassionate consideration.

Respectfully submitted,

WILLIAM R. RELL.




